Futurewise Legislative Agenda
2007 Legislative Session
Futurewise (formerly 1,000 Friends of Washington) is a statewide public interest group that works to make cities great places to live while protecting communities, rural areas, and natural resources from irresponsible development.

Futurewise 2007 Priorities

Much of our 2007 Legislative Agenda responds to a number of critical issues that were raised during the successful campaign against I-933.  Our agenda focuses on four goals: 

· Improving incentives for protecting land.

· Supporting working lands, farmers, and small forest landowners
· Addressing fairness issues.

· Closing harmful loopholes.

Improving Incentives for Protecting Land

· Expanding Transfer of Development Rights (TDR) programs, including funding and incentives
· Establishing and funding a GMA Infrastructure Account
Supporting Working Lands, Farmers, and Small Forest landowners
· Funding the Pioneers in Conservation grant program

· $100 million for the Wildlife & Recreation Program, ensuring funding for the Farmland Preservation Program
· Expanding the Heart of Washington campaign

· Establishing an Office of Farm Conservation

· Removing the 6-year moratorium deed restrictions for certain forest practices 

· B&O tax relief for small forest landowners

· Restoring funding for urban and community forests

· Maintaining the DNR Small Farm and Forest Landowner Office

Addressing Fairness Issues
· Targeting expanded TDR programs to landowners negatively impacted by land use decisions.

· Reforming eminent domain laws to protect property owners

· Using the Ruckleshaus Policy Consensus Center to resolve issues with protections on agricultural land

Closing Harmful Loopholes

· Reforming Washington’s vesting laws so that communities can plan for and be involved in decisions facing their communities, and so that everyone plays by the same rules 

· Tightening the criteria for fully contained communities & master planned resorts to better protect rural areas
· Improving finance and infrastructure planning requirements for urban growth area expansions
· Revising attorneys fees provisions to ensure fair access to the legal system for people impacted by development decisions 
· Using public funding for judicial elections to safeguard the integrity of the judicial system 
· Establishing initiative accountability measures to protect the integrity of the signature gathering process
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It’s Time to Reform Washington’s Vesting Law

What is “vesting” and why is there a problem?
Vesting refers to the ability of a land owner to lock in (“vest”) the right to develop property consistent with existing zoning laws and other development regulations, so that the development is not subject to subsequent changes in zoning or development laws. Washington, however, has an extreme approach to “vesting” that allows irresponsible developers to surprise communities and circumvent their vision for their future.

The vast majority of other states have an approach to vesting that allows a landowner or developer to vest to the laws and regulations in effect at the time the city or county makes a decision on their development application. But under current Washington law, a landowner or developer vests at the time he or she makes application to the city or county, which can be months if not years before a final decision on their proposal. This results in cities and counties reviewing proposals potentially based on laws or ordinances that have been repealed or amended months or years earlier.  
While developers and others should be assured a reasonable level of certainty in the rules after investing substantial sums in the development process, Washington’s exceptionally liberal vesting rules create major loopholes for irresponsible developers seeking to sidestep community standards.
Moving Washington law closer to other states

There are basically three points in time that different states use to determine vesting rights. In most (about 30) states, a land owner vests when they have obtained approval for the project and taken substantial steps to develop the property. In most of the remaining states, landowners vest when they actually obtain a permit. Washington is in the minority in allowing vesting to occur so early in the process - all a developer need do is apply for certain permits. This gives developers huge opportunities to legally subvert the community.  
The vesting loophole at work in Washington

Counties and cities routinely update their zoning and other development laws. The update process can take a long time and during that process, a developer can easily avoid the new laws by simply filing an application under the old law. In that situation, vesting is not used to protect a developer from the inequity of having made a substantial investment put at risk by a new law. Rather, vesting is used offensively by the developer to undermine the public’s ability to adopt effective new protections for their community.

Under current law, the only tool local communities have to avoid this result is the blunt instrument of a moratorium. A city could adopt a moratorium to preclude the filing of new applications, but a moratorium precludes all new development—not just that which is legal now but which might be illegal under the forthcoming law. It is an unsatisfactory approach in most instances.

Washington vesting law has one other peculiarity which makes it extraordinarily favorable for irresponsible developers. Consider the following scenario, A developer desires to include land within an Urban Growth Area (UGA). Expanding the UGA to include the property might be illegal under the GMA, but the County adopts the expanded UGA which is immediately challenged by local community groups. While the appeal is pending, the developer files an application for development under the new law. If the Hearings Board or a court strikes down the UGA expansion, but the developer has already filed his application before the decision was issued, the development is vested and can proceed in accordance with a rezone held illegal. 
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Fiscally irresponsible and poorly planned UGA expansions are putting communities at risk
This bill proposes a new section to the current approach to Urban Growth Area expansions. The proposed new section would protect communities by requiring adequate planning for public facilities and services before or while a growth area is being developed. 

The public facilities and services needed to support a new and expanded urban growth area would be identified and planned for, and funding sources identified as these areas are designated. Additionally, no urban growth areas would be approved if they would significantly increase traffic on a state-owned road causing it to fall below its adopted level of service.  
Current law allows counties and cities to designate new urban growth areas without planning, financially and otherwise, for the public facilities and services those expansions will require. You would never build a home if you didn’t have any money to put in the plumbing. You would never buy a new car if you couldn’t afford gas to drive it. It’s financially irresponsible. Children all over the state are already sitting in over-crowded classrooms. Workers are facing longer and longer commute times to their jobs. Yet new communities are being constructed without adequate plans or funds for infrastructure or public services. 

Approving new development without funding for public facilities and services leaves families to suffer the consequences – overcrowded schools, a lack of police and fire protection, uncontrolled traffic, and even a lack of clean drinking water. Community members see declines not just in the level of service they receive but in their quality of life.

Example: Clark County UGA expansion putting communities at risk

As Clark County considers a UGA expansion, the draft Environmental Impact Statement shows that the urban growth area expansions will be costly. Unfortunately the County has not yet identified how these costs will be covered. Even with increased taxes, residents will likely face decreased services. 

· The expanded urban growth area will require at least 22 elementary, 9 middle, and 3 high schools plus 81 portable classrooms at a cost of at least $880 million. Where will the money come from? Children are already sitting in overcrowded classrooms and playing on crowded ball fields. 

· The expanded urban growth area will require a new jail within 6 years and an additional 535 sworn officers, which will cost $90 to 100 million dollars.
· The expanded urban growth area will require $576-609 million for transportation improvements on major corridors. Commuters on I-5 near Vancouver already sit in traffic. By how much time will their commutes increase?  Even after investing hundreds of millions of dollars if the county can raise the funds, I-5 will still have a failing level of service.
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Tighten the Criteria for Fully Contained Communities and Master Plan Resorts

Fully Contained Communities threaten Washington’s rural areas
Washington law allows developers to build massive new developments in rural areas outside urban growth areas with relatively minimal standards.  These developments can include over 6,000 homes. The rules for developing “Fully Contained Communities” and “Master Planned Resorts” in rural areas do not adequately protect their neighbors or others along the way.

The lack of clear standards and adequate safeguards means that the fully contained communities that have been “fully contained.”  Communities have been approved without sufficient employment options, forcing residents to commute to work outside of the area.  This is not only a hardship for residents but generates huge traffic impacts on surrounding communities.  Many of the roads serving these Fully Contained Communities are not adequate to handle this traffic, resulting in congestion and longer commute times for residents, and increased pressure on local governments and the state to improve these roads.  Further, these developments threaten Washington’s rural neighborhoods and towns with increased traffic and pressure to urbanize their rural areas. 

Help keep it rural
In an effort to protect rural communities and Washington’s rural way of life, the rules for developing Fully Contained Communities and Master Plan Resorts must include meaningful standards. To minimize the impacts of increased traffic on residents commuting to work and those that live in neighboring communities, transit options should be planned for and prioritized. To further minimize the impacts of traffic congestion the fully contained community should contain both an employment and commercial center allowing more residents to work and shop within their own community. 

To protect surrounding rural areas and neighborhoods, Fully Contained Communities must be planned so as to not encourage further development outside of urban growth areas. One way to ensure that nearby rural neighborhoods and landowners are protected is to require developers of fully contained communities to purchase development rights from nearby landowners, giving those landowners additional funding and a way to permanently protect their land from irresponsible development. 

Example: Mount Rainier threatened by Master Plan Resort
Just 8 miles from the entrance to Mount Rainier National Park irresponsible developers are planning a 440 acre Master Plan Resort with a hotel, conference center, retail, vacation home sites and condominiums. While this development meets the criteria for a master plan resort it diminishes the rural character of the area and National Park. It would cost $3 million in new fire fighting equipment and increase the number of emergency medical calls. In addition Pierce County is still working to determine how the resort will get its water and sewage supply. Despite these problems it meets the criteria already in place. We need more reasonable minimum standards for Fully Contained Communities and Master Plan Resorts – standards that will protect our rural areas and families.
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Increasing Fairness and Accessibility of the Legal System

Revising attorneys fees provisions in land use appeals

Under our Constitution, citizens have a right to seek judicial review of actions by the other branches of government. However the current system of appeals for land use permits discourages concerned citizens from pursuing these appeals to protect their communities. 

A plaintiff in a land use appeals case is required to cover all of their opponents’ costs if they lose the appeal of a permit three times.  But because the local government hearing is considered their first appeal, they must be capable of paying their opponents’ costs to have a chance to make their argument before an appellate court.  (The second appeal is in front of the Superior Court, and the third is the Court of Appeals.) The “three strikes” rule often discourages concerned citizens from pursuing their appeals to the appellate courts -- the only level at which courts make reported decisions with precedential value, and the third stop in the appeal process. 

Starting this “three strikes” process at the local government level prevents many cases from being thoroughly reviewed. A local government will always “prevail” at the first level of decision-making – because it makes the decision.  For a citizen group dissatisfied with the outcome, the local decision is currently counted as your first strike, decreasing the chances that you ever bring your appeal to the appellate court. This also decreases the fairness of the system – of course local governments will side with themselves and it shouldn’t be counted against you. 

This approach is unfairly prejudiced against concerned citizens in efforts to seek review of actions by local government. In such cases, local governments already are protected by standards of review and burdens of proof that give them the benefit of the doubt. An attorney fee statute that always works in favor of local government adds additional, unwarranted insulation from court review. 

The current system also unfairly discriminates against those of lesser means because it has a greater deterrent effect upon those who are less willing to risk the payment of an adverse attorney fee award. Access to the courts should be made equally available to all. 

Finally on account of its disparate economic effect, the statute skews the development of the law.  In Washington important rights in environmental law have been established by our appellate courts only after citizens groups have taken the case that far. For example, the decisions in Smith v. Skagit County (establishing the appearance of fairness doctrine) and SAVE v. Bothell (requiring local governments to consider the regional impact of their land use decisions) resulted from citizen appeals. 

The law should be modified so that the method for determining when a party is the prevailing party does not start until the case is before a court or adjudicative body, not from the decision of the local government. 
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