
 

 
816 Second Ave  (206) 343-0681 Ext. 118 

Suite 200  tim@futurewise.org 

Seattle, WA 98104  futurewise.org 

 
 
May 25, 2018 
 
The Honorable Chris Branch 
The Honorable Andy Hover 
The Honorable Jim DeTro 
Board of Commissioners for Okanogan County 
c/o Ms. Laleña Johns, Clerk of the Board 
123 5th Ave N Ste. 150 
Okanogan, Washington 98840 
 
 
Dear Commissioners Branch, DeTro, and Hover: 
 

Sent via email to: cbranch@co.okanogan.wa.us; andy.hover@co.okanogan.wa.us; 
jdetro@co.okanogan.wa.us; ljohns@co.okanogan.wa.us; planning@co.okanogan.wa.us 
 
Thank you for the opportunity to comment on the proposed OCC 17A.400 Overlays-Water 
Availability Study Areas. We strongly support efforts by staff and the Board of County 
Commissioners to address the availability of water, to protect senior water rights holders, and 
to protect instream flows. We appreciate your consideration of proposed OCC 17A.400. We 
do have some suggestions to clarify proposed OCC 17A.400. 
 
Futurewise works throughout Washington State to support land-use policies that encourage 
healthy, equitable and opportunity-rich communities, and that protect our most valuable 
farmlands, forests, and water resources. We have members across Washington State including 
Okanogan County. 
 

 
ESSB 6091, also known also known as the Laws of 2018, ch. 1, amended the Planning 
Enabling Act to require that “[f]or the purposes of complying with the requirements of this 
chapter, county development regulations must ensure that proposed water uses are consistent 
with RCW 90.44.050 and with applicable rules adopted pursuant to chapters 90.22 and 90.54 
RCW when making decisions under RCW 19.27.097 and 58.17.110.”1 RCW 19.27.097 governs 
water availability determinations for buildings permits. RCW 58.17.110 governs water 
availability for long and short subdivisions. RCW 90.44.050 provides in full that: 
 

After June 6, 1945, no withdrawal of  public groundwaters of  the state shall be 
begun, nor shall any well or other works for such withdrawal be constructed, 
unless an application to appropriate such waters has been made to the 
department and a permit has been granted by it as herein provided: EXCEPT, 
HOWEVER, That any withdrawal of  public groundwaters for stock-watering 

                                                 
1 Laws of 2018, ch. 1 § 103 accessed on May 24, 2018 at: http://lawfilesext.leg.wa.gov/biennium/2017-
18/Pdf/Bills/Session%20Laws/Senate/6091-S.SL.pdf. 
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purposes, or for the watering of  a lawn or of  a noncommercial garden not 
exceeding one-half  acre in area, or for single or group domestic uses in an 
amount not exceeding five thousand gallons a day, or as provided in RCW 
90.44.052, or for an industrial purpose in an amount not exceeding five 
thousand gallons a day, is and shall be exempt from the provisions of  this 
section, but, to the extent that it is regularly used beneficially, shall be entitled 
to a right equal to that established by a permit issued under the provisions of  
this chapter: PROVIDED, HOWEVER, That the department from time to 
time may require the person or agency making any such small withdrawal to 
furnish information as to the means for and the quantity of  that withdrawal: 
PROVIDED, FURTHER, That at the option of  the party making withdrawals 
of  groundwaters of  the state not exceeding five thousand gallons per day, 
applications under this section or declarations under RCW 90.44.090 may be 
filed and permits and certificates obtained in the same manner and under the 
same requirements as is in this chapter provided in the case of  withdrawals in 
excess of  five thousand gallons a day. 

 
In Five Corners Family Farmers v. State, the Washington State Supreme Court explained RCW 
90.44.050, writing “[i]n effect, the statute prohibits withdrawal of public groundwaters until 
the Department of [Ecology] grants a permit to do so and then sets forth a number of 
exceptions to this general rule.”2 So by requiring Okanogan County to comply with RCW 
90.44.050, the Laws of 2018, ch. 1 § 103 requires the County to determine if a well proposed 
as the water source for a subdivision or building permit requires a water right permit or 
qualifies for an exception. The Laws of 2018, ch. 1 § 103 also requires Okanogan County to 
comply with instream flow rules when deciding applications for subdivisions and building 
permits. These requirements apply whether the well serving the building permit or subdivision 
is permit-exempt or requires a State of Washington Department of Ecology water right 
permit. 
 
It is also important to recognize that the Whatcom County v. Hirst decision did not create any 
new law. In 1992, the Washington State Attorney General issued an official Attorney General 
Opinion explaining that RCW 19.27.097 and RCW 58.17.110 requires applicants for building 
permits for buildings that need potable water and subdivision applicants to provide evidence 
of  a physically available and legally available water supply when the proposed water supply is a 
surface or ground water source.3 
 
While proposed OCC 17A.400.020 recognizes the County’s duty to determine legal and 
physical water availability for permit-exempt wells, the County also has the duty to do the 
same for wells that require a water right permit, they are included in RCW 90.44.050, and to 
determine if a use qualifies for a permit-exempt well. If a surface water supply is proposed, the 
county must also determine if water is legally and physically available. We recommend that 
OCC 17A.400.020 be modified to reflect these requirements and the duty the County has to 
adopt development regulations meeting the requirements of Laws of 2018, ch. 1 § 103. 

                                                 
2 Five Corners Family Farmers v. State, 173 Wn.2d 296, 306 – 07, 268 P.3d 892, 898 (2011). 
3 Attorney General Opinion (AGO) 1992 No. 17 pp. 5 – 7 of 8 accessed on May 25, 2018 at: 
http://www.atg.wa.gov/ago-opinions/requirement-adequate-water-supply-building-permit-issued. 

http://www.atg.wa.gov/ago-opinions/requirement-adequate-water-supply-building-permit-issued
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Proposed OCC 17A.400.020 refers to ESSB 6091 as though it is self-enforcing. But the Laws 
of 2018, ch. 1 § 103 requires the county to adopt development regulations to enforce some 
aspects of the law. Our recommended additions are underlined and our recommended 
deletions are struck through. 
 
17A.400.020 Authority 
In response to the Whatcom-Hirst decision, 186 Wn.2d 648, 381 P.3d 1 (2016),(citation) 
Okanogan County has assumed greater responsibility in determining the legal and 
physical availability of surface water from diversions and groundwater drawn from permit 
exempt wells as defined in RCW 90.44.050 for use as a potable water supply for building 
applications in accordance with RCW 19.27.097 and subdivision applications in 
accordance with RCW 58.17.110 and whether a development qualifies for a permit-
exempt well. All decisions made regarding the availability of surface water or groundwater 
through permit exempt wells will be determined in accordance with the applicable in-
stream flow rule as current or hereinafter amended, the regulations adopted to comply 
with and/or ESSB 6091, and_OCC 20 as adopted or heretofore amended. 
 

 
Proposed OCC 17A.400.030, OCC 17A.400.040, OCC 17A.400.060, OCC 17A.400.070, OCC 
17A.400.080, OCC 17A.400.090, OCC 17A.400.100, and OCC 17A.400.110 lock in the 
zoning as it exists when a Water Availability Study Area Overlay is adopted. But Okanogan 
County is in the process of updating its comprehensive plan and development regulations and 
may adopt the new provisions by the end of the year. We recommend that the phrase “in 
place at the time of adoption of the overlay zone” be deleted from proposed OCC 
17A.400.030, OCC 17A.400.040, OCC 17A.400.060, OCC 17A.400.070, OCC 17A.400.080, 
OCC 17A.400.090, OCC 17A.400.100, and OCC 17A.400.110. That will allow the County’s 
new zoning to go into effect when it is adopted by the Board of County Commissioners 
instead of keeping the out of date zoning in effect. 
 

 
Instream flows are not being met in Okanogan County during low water periods. In the 
Okanogan basin, “[e]ighty-two irrigation rights based on permits issued after adoption of 
WAC 173-549 are curtailed at some time during most years when the adopted flows are not 
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met.”4 Ecology also “regularly sends out Orders alerting water right holders they will shut off 
in favor of instream flows for the Methow and Okanogan Rivers.”5 Given that instream flows 
are not being met and the holders of existing water rights are being curtailed, new wells will 
aggravate these instream water shortages. Surface water and ground water are hydraulically 
connected in both the Methow and Okanogan basins.6 The reduced instream flows from the 
new wells will then require additional cutbacks by the current interruptible water rights 
holders, reducing their incomes. 
 
Curtailments will increase in the future. In the Methow, the current water supply and demand 
forecasts show “a higher magnitude of curtailment events during May, August, and 
September, with consistently higher frequency in June and July.” A “[h]igh magnitude of 
curtailment events are forecasted for May while they were absent for the historical period.”7 In 
the Okanogan basin, the forecast shows that the frequency of curtailments will increase during 
the mid to late irrigation season.8 These future curtailments of water right holders will be 
worsened by increased development that reduces instream flows below the adopted minimum 
flows. 
 
To reduce the adverse impacts of these curtailments on farmers and ranchers, the County 
must adopt a water availability overlay if there is information showing a water shortage or lack 
of information showing that water is available. Although given the extensive data on water 
available in Okanogan County, a lack of information will likely be very rare. Therefore, we 
recommend that proposed OCC 17A.400.120A be modified to read as follows with our 
additions underlined and our deletions struck through. 
 
A water availability study overlay shall may be adopted by the Okanogan Board of County 
Commissioners, upon findings that sufficient information is known to exists to support the 
conclusion that inadequate water supplies exist to support additional density or intensity of 
uses that require potable water supplies; or,; that insufficient information exists to support 
the approval of subdivisions or other land use activities that require potable water supplies 

                                                 
4 State of Washington Department of Ecology Water Resources Program, Focus on Water Availability Okanogan 
Watershed, WRIA 49 p. 2 (Publ’n No.: 11-11-053: Aug. 2012) underlining added and accessed on May 24, 2018 at: 
https://fortress.wa.gov/ecy/publications/summarypages/1111053.html and enclosed with this letter. 
5 State of Washington Department of Ecology Letter to Okanogan County on the Scope of the EIS for the 
Amended Okanogan County Zoning Ordinance p. 2 (Nov. 13, 2015) and enclosed with this letter. 
6 Christopher P. Konrad, Brian W. Drost, and Richard J. Wagner, Hydrogeology of the Unconsolidated Sediments, Water 
Quality, and Ground-Water/Surface-Water Exchanges in the Methow River Basin, Okanogan County, Washington p. 55 (U.S. 
Geological Survey Water-Resources Investigations Report 03-4244: 2003, prepared in cooperation with 
Okanogan County) accessed on May 25, 2018 at: 
https://pubs.usgs.gov/wri/wri034244/pdf/wri034244rev1.1.pdf; ENTRIX, Inc., Level 1 Watershed Technical 
Assessment Final Report Okanogan River Watershed Resource Inventory Area 49 p. 2-24 (Sept. 2006) accessed on May 25, 
2018 at: https://fortress.wa.gov/ecy/publications/documents/0911039.pdf. 
7 S.A. Hall, J.C. Adam, M. Barik, J. Yoder, M.P. Brady, D. Haller, M.E. Barber, C.E. Kruger, G.G. Yorgey, M. 
Downes, C.O. Stockle, B. Aryal, T. Carlson, G. Damiano, S. Dhungel, C. Einberger, K. Hamel-Reiken, M. Liu, 
K. Malek, S. McClure, R. Nelson, M. O’Brien, J. Padowski, K. Rajagopalan, Z. Rakib, B. Rushi, W. Valdez 
Columbia River Basin Long-Term Water Supply and Demand Forecast 2016 Legislative Report p. 126 (Washington State 
University State of Washington Water Research Center and Office of Columbia River State of Washington 
Department of Ecology, Publication No. 16-12-001: Dec. 2016) accessed on May 25, 2018 at: 
https://fortress.wa.gov/ecy/publications/SummaryPages/1612001.html. 
8 Id. at p. 131. 

https://fortress.wa.gov/ecy/publications/summarypages/1111053.html
https://pubs.usgs.gov/wri/wri034244/pdf/wri034244rev1.1.pdf
https://fortress.wa.gov/ecy/publications/documents/0911039.pdf
https://fortress.wa.gov/ecy/publications/SummaryPages/1612001.html
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provided through surface water diversions or groundwater withdrawals from wells 
permitted in accordance with RCW 90.44.050. 
 

 
As was discussed above, Laws of 2018, ch. 1 § 103 also requires Okanogan County to comply 
with instream flow rules when deciding applications for subdivisions and building permits. 
This requirement applies whether the well serving the building permit or subdivision is 
permit-exempt or requires an Ecology water right permit. Proposed OCC 17A.400.120D does 
not require a showing that a well that requires an Ecology water right permit complies with 
the instream flow rules or is senior to those rules. Proposed OCC 17A.400.120D also does 
not address surface water withdrawals as it must. 
 
Proposed OCC 17A.400.120D.2 requires that a permit-exempt well has to be approved in 
accordance with the applicable in- stream flow rules as current or hereinafter amended. 
Instream flow rules only apply to water rights junior to the instream flow rule, that is permit-
exempt wells that are drilled and put to beneficial use after the amendment. So, it is better to 
just say the wells have to comply with the applicable instream flow rules. New instream flow 
rules or amendments would not apply to existing wells that have been put to beneficial use 
before they are adopted. 
 
Also, it may take more than two years to obtain additional water to supply new uses or to 
remedy the lack of information. So, we recommend that the Board of County Commissioners 
be given the authority to set a duration longer than two years for a Water Availability Study 
Area Overly. Our recommended additions are underlined and our recommended deletions are 
struck through. 
 
D. Building Permits 
Building permits for residential structures may be issued in an adopted water availability 
study area when: 
1) The application does not propose to use a permit exempt well as defined in RCW 
90.44.050 as the source of potable water and if a surface water withdrawal or well 
requiring a water right permit is proposed, that water right is senior to the applicable 
instream flow rules, or 
2) The use of a permit exempt well as defined in RCW 90.44.050 as the source of potable 
water has been approved in accordance with OCC Title 20., the applicable in- stream flow 
rules as current or hereinafter amended, and the county development regulations adopted 
in compliance with/or ESSB 6091. 
E. 2-year Review 
A water availability study area adopted in accordance with the provisions of this chapter 
shall expire 2 years after the date of adoption unless renewed by ordinance by the 
legislative authority of Okanogan County unless the Board of Commissioners adopted a 
difference expiration date. 
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ESSB 6091, also known also known as the Laws of 2018, ch. 1, amended the Planning 
Enabling Act to require that “[f]or the purposes of complying with the requirements of this 
chapter, county development regulations must ensure that proposed water uses are consistent 
with RCW 90.44.050 and with applicable rules adopted pursuant to chapters 90.22 and 90.54 
RCW when making decisions under RCW 19.27.097 and 58.17.110.”9 ESSB 6091 went into 
effect on January 19, 2018.10 So Okanogan County is out of compliance with Laws of 2018, 
ch. 1 § 103 and other provisions of the Act. We urge the County to come into compliance as 
soon as practical. This will better protect existing water rights holders and instream flows. 
 
These development regulations must include the following regulations to comply with ESSB 
6091. For the Methow basin, Laws of 2018, ch. 1 § 101(1)(b), requires that in “a water 
resource inventory area with rules adopted by the department of ecology pursuant to section 
202 or 203 of this act and the following water resource inventory areas with instream flow 
rules adopted by the department of ecology under chapters 90.22 and 90.54 RCW that 
explicitly regulate permit-exempt groundwater withdrawals, evidence of an adequate water 
supply must be consistent with the specific applicable rule requirements: … [WRIA] 48 
(Methow) ….” So, the county must comply with and adopt development regulations requiring 
compliance with the reservation requirements in the instream flow rule, the prohibition on 
new water uses once the reservation is exhausted or in areas that do not have reservations, the 
limitations on new uses that may use the residential reservations including the “single 
domestic”11 use requirement, the Campbell and Gwinn limitation of one permit-exempt well 
system per development, the 5,000 gallons per day per system requirement which are in RCW 
90.44.050, and the instream flow rule’s other applicable requirements.12 
 
Okanogan County’s development regulations must also include the requirements for the 
Okanogan basin, WRIA 49, from Laws of 2018, ch. 1 § 201(5): 
 

(5) Until an updated watershed plan is approved and rules are adopted 
under this chapter or chapter 90.54 RCW, a city or county issuing a building 
permit under RCW 19.27.097(1)(c), or approving a subdivision under chapter 
58.17 RCW in a watershed listed in subsection (2) of  this section must: 
(a) Record relevant restrictions or limitations associated with water supply with 
the property title; 
(b) Collect applicable fees, as described under this section; 

                                                 
9 Laws of 2018, ch. 1 § 103. 
10 Laws of 2018, ch. 1 § 307. 
11 The Campbell & Gwinn decision stated that a single domestic use “is a single use, by a single home …” State, 
Dep't of Ecology v. Campbell & Gwinn, L.L.C., 146 Wn.2d 1, 12, 43 P.3d 4, 10 (2002). In contrast “a group use” is 
water use by several homes or a multiunit residence. In the Campbell & Gwinn decision the supreme court 
concluded that the 20-lot development was a group domestic use despite the fact that an individual well was 
proposed for each lot. State, Dep't of Ecology v. Campbell & Gwinn, L.L.C., 146 Wn.2d 1, 4 & 14, 43 P.3d 4, 6 & 11 
(2002). 
12 WAC 173-548-030; State, Dep't of Ecology v. Campbell & Gwinn, L.L.C., 146 Wn.2d 1, 21, 43 P.3d 4, 15 (2002); 
Laws of 2018, ch. 1 § 103. 



Board of Commissioners for Okanogan County 
May 25, 2018 
Page 7 
 

 

(c) Record the number of  building permits issued under chapter 34.27 RCW 
or subdivision approvals issued under chapter 58.17 RCW subject to the 
provisions of  this section; 
(d) Annually transmit to the department three hundred fifty dollars of  each fee 
collected under this subsection; 
(e) Annually transmit an accounting of  building permits and subdivision 
approvals subject to the provisions of  this section to the department; 
(f) Until rules have been adopted that specify otherwise, require the following 
measures for each new domestic use that relies on a withdrawal exempt from 
permitting under RCW 90.44.050: 
(i) An applicant shall pay a fee of  five hundred dollars to the permitting 
authority; 
(ii) An applicant may obtain approval for a withdrawal exempt from permitting 
under RCW 90.44.050 for domestic use only, with a maximum annual average 
withdrawal of  three thousand gallons per day per connection. 

 
In addition, the development regulations applicable to the Okanogan basin must also require 
compliance with the Campbell and Gwinn limitation of one permit-exempt well system per 
development and the 5,000 gallons per day per system requirement both of which are in RCW 
90.44.050.13 
 
Thank you for considering our comments. If you require additional information, please 
contact me at 206-343-0681 Ext. 118 or tim@futurewise.org. 
 
Very Truly Yours, 

 
Tim Trohimovich, AICP, WSBA No. 22367 
Director of Planning & Law 
 
Enclosures 

                                                 
13 Laws of 2018, ch. 1 § 103. 
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Okanogan Watershed, 
WRIA 49 

 

 

Many areas of central Washington are arid, receiving less than 20 
inches of rain annually.  Most of this precipitation arrives during the 
winter months when water demands are the lowest. During the 
summer, the snowpack is gone, there is little rain, and naturally low 
stream flows are dependent on groundwater inflow. At the same time 
the demand for water for human uses, including irrigation are at the 
yearly maximum.  This means that groundwater and surface water are 
least available when water demands are the highest. 

 
Much of the water in the Okanogan Watershed has already been 
spoken for.  Increased demands from population growth, endangered 
fish species and impacts from climate change add to the challenge of 
finding new water supplies in Water Resource Inventory Area 49, 
especially during the summer months. 

 
Factors affecting water availability 
In 2004, the U.S. Bureau of Reclamation filed notice with the 
Department of Ecology that the United States intends to make 
examinations and surveys for the utilization of the unappropriated 
waters of the Columbia River and its tributaries above Priest Rapids 
Dam, pursuant to Section 90.40.030 of the Revised Code of 
Washington.  The withdrawal of these waters from future 
appropriations is currently in effect until December 23, 2014, with an 
exemption for a limited quantity of water. 

 
Ecology cannot process any applications filed after December 28, 
2004 for new rights to surface water or connected groundwater unless 
the applicant obtains a release from the Bureau of Reclamation or 
until the withdrawal has expired. The withdrawal may be extended, 
and Ecology expects BOR to request an extension before the 
withdrawal expires. 

 
 
 
 
 
 

 

Publication Number: 11-11-053 1 08/11; rev. 08/12 

This focus sheet provides information on the availability of water for new 
uses in the Okanogan Watershed. This information provides a starting 
point for potential water users in determining the best strategies for 
securing water for a future project or proposal in this area. 

Focus on Water Availability 
Water Resources Program Revised August 2012 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Definitions 

Adjudication: A legal process 
conducted through a superior 
court to determine the extent 
and validity of existing water 
rights. 

 

Instream flows: Flow levels 
adopted into rule that create a 
water right for the stream to 
protect fish, wildlife, stock 
watering, recreational uses, 
and other instream uses and 
values. 

 

WRIAs: Water Resources 
Inventory Area; also known as 
a watershed or river basin. For 
environmental administration 
and planning purposes, 
Washington is divided up into 
62 major watersheds, or 
WRIAs. WRIAs were defined 
by Chapter 173-500 WAC in 
1976. 
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A water resource management program for the basin, Chapter 173-549 WAC, was developed in 1976. 
The program: 

 
• Sets instream flows (referred to as “base flows”) throughout the basin. (See WAC 173-549-020). 

 
• Seasonally closes all perennial streams in the basin, except those with instream flows, to new 

water uses from May 1 to October 1. 
• Contains specific closures related to lakes within the basin. 
• Makes groundwater hydraulically connected to surface waters subject to the same conditions as 

the affected surface waters. 
 

Applications for surface water withdrawals from the mainstem Columbia River are subject to the Instream 
Resource Protection Program for the Columbia River, as well as proposed groundwater withdrawals 
determined to have a significant and direct impact on the Columbia River. (See  
http://apps.leg.wa.gov/WAC/default.aspx?cite=173-563 for more information.) 

 

The Colville Tribal Reservation covers a portion of the southern end of the basin. The legal availability 
of water in these areas is undetermined as the related Federally Reserved Rights have not been quantified. 

 
The Okanogan County Commissioners approved the Okanogan Basin Watershed Plan in 2010.  (The 
plan is available at www.ecy.wa.gov/programs/eap/wrias/Planning/49.html.) The Planning Unit, led 
by local governments and landowners, worked cooperatively with stakeholders groups, and state and 
federal agencies to develop local solutions to protect senior water rights, maintain basin ecosystems, 
and to meet water resource management objectives. Ecology encourages you to consult the Watershed 
Plan for additional information regarding water availability and efforts under way to increase the water 
supply in the basin. 

 
Numerous adjudications have also taken place in the basin. Prior adjudications in an area are an indication 
that most if not all of the available water has already been allocated. Adjudicated areas include: 

• Bonaparte Creek and Lake 
• Chiliwist Creek 
• Duck Lake Groundwater Area 
• Johnson Creek 
• Lower Antoine Creek 

• North Fork of Salmon Creek 
• Similkameen River 
• Sinlahekin Creek 
• Whitestone Lake 

 

Water supply available for new uses 

Surface water and groundwater availability for new uses is very limited throughout the basin, particularly 
in light of the Bureau of Reclamation’s withdrawal. WAC 173-549, referenced above, means new surface 
water appropriations, and ground water in significant hydraulic continuity with rivers and stream, are 
subject to conditions that make a new permit very unreliable. Eighty- two irrigation rights based on 
permits issued after adoption of WAC 173-549 are curtailed at some time during most years when the 
adopted flows are not met. An active compliance program for minimum flow conditioned permits was 
instituted in the 1980s. 

http://apps.leg.wa.gov/WAC/default.aspx?cite=173-549-020
http://apps.leg.wa.gov/WAC/default.aspx?cite=173-563
http://www.ecy.wa.gov/programs/eap/wrias/Planning/49.html
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The Office of Columbia River (OCR) is aggressively pursuing water supply development opportunities 
throughout the Columbia Basin.  You may find further information on these efforts on the OCR Web page 
at www.ecy.wa.gov/programs/eap/wrias/Planning/49.html. 

 

Some projects are being studied in WRIA 49 that could make water available in the future. Additionally, 
OCR has developed supplies on the Columbia River mainstem that may satisfy surface water and adjacent 
groundwater applications in WRIA 49 (e.g. Lake Roosevelt Incremental Storage Release Project and 
Sullivan Lake Water Supply Project). 

 
The 1980 Columbia River Rule, WAC 173-563-020, requires a consultation process for any new surface 
water application (or groundwater application that would have significant and direct impacts on the 
Columbia River).  The purpose of the consultation process is to inform Ecology whether “the use of such 
waters will be, if deemed necessary, subjected to instream flow protection or mitigation conditions 
determined on a case-by-case basis through the evaluation conducted with the agencies and tribes”.  The 
OCR projects described above are using this consultation process to develop mitigation projects that 
allow Ecology to issue new water right permits.  New applications in the consultation process not covered 
by OCR mitigation would likely require independent mitigation to address fishery impacts. 

 
Additional options for finding a water supply include: 

• Connecting to an established water supplier. This is the fastest and simplest option. 
• Processing a change application for an existing, pre-1976 water right through the Okanogan 

County Water Conservancy Board. 
• Processing a new application through the Cost Reimbursement Program.  

www.ecy.wa.gov/pubs/0511016.pdf. The applicant will likely need to develop a mitigation 
strategy to offset any impacts their water use would have on existing water rights and adopted 
instream flow water rights. 

• Prospective water users within the Colville Reservation should contact the Water Code 
Administrator for the Confederated Tribes of the Colville Reservation. 
http://www.colvilletribes.com/contact.php 

 
For more information on these and other options, refer to “Alternatives for Water Right Application 
Processing” www.ecy.wa.gov/pubs/1111067.pdf. 

 
Pending water right applications in this watershed 
Washington water law is based on the “prior appropriation” system, often called “first in time, first in 
right.” Applications for water from the same source must be processed in the order they are received. 

 
Ecology asks anyone who needs a water right (new, change, or transfer) to submit the pre-application 
consultation form and meet with us to review your water supply needs and project proposal. 

 
• Apply for a New Water Right  

http://www.ecy.wa.gov/programs/wr/rights/newrights.html 
• Apply to Change or Transfer a Water Right or Claim  

http://www.ecy.wa.gov/programs/wr/rights/change_transfer_use.html 

http://www.ecy.wa.gov/programs/eap/wrias/Planning/49.html
http://apps.leg.wa.gov/WAC/default.aspx?cite=173-563-020
http://www.ecy.wa.gov/pubs/0511016.pdf
http://www.colvilletribes.com/contact.php
http://www.colvilletribes.com/contact.php
http://www.ecy.wa.gov/pubs/1111067.pdf
http://www.ecy.wa.gov/programs/wr/rights/newrights.html
http://www.ecy.wa.gov/programs/wr/rights/change_transfer_use.html
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The map in this document shows some of the factors that will be considered when evaluating water right 
permit applications.  Here are some information sources to assist you with your research: 

 
• Locate and research water rights on land parcels anywhere in the state (Water Resource Explorer)  

http://www.ecy.wa.gov/programs/wr/info/webmap.html 
• Pending Water Right Applications by County  

http://www.ecy.wa.gov/programs/wr/rights/tracking-apps.html 
• Subscribe to a water right application RSS feed for a county or WRIA  

http://www.ecy.wa.gov/programs/wr/rights/wr_app_rss.html 
• WRIA map showing the total number of water right claims, certificates, permits and applications  

http://www.ecy.wa.gov/programs/wr/rights/Images/pdf/waterright_wria_opt.pdf 
• Search and view well reports using a variety of search tools  

http://apps.ecy.wa.gov/welllog/ 
 

Further Information 
Ecology Central Regional Office 
15 West Yakima Ave -- Suite 200 
Yakima, WA 98902-3452 
509-575-2490 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

If you need this document in a version for the visually impaired, call the Water Resources Program at 360-407-6872. 
Persons with hearing loss can call 711 for Washington Relay Service. Persons with a speech disability can call 877-833-6341 

http://www.ecy.wa.gov/programs/wr/info/webmap.html
http://www.ecy.wa.gov/programs/wr/rights/tracking-apps.html
http://www.ecy.wa.gov/programs/wr/rights/wr_app_rss.html
http://www.ecy.wa.gov/programs/wr/rights/Images/pdf/waterright_wria_opt.pdf
http://apps.ecy.wa.gov/welllog/
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STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY
1250 W Alder St e Union Gap, WA 98903-0009 • (509) 575-24

November 13, 2015

Perry Huston, Director
Okanogan County Planning
123 Fifth Avenue North, Suite 130
Okanogan, WA 98840

Re: Scope of EIS — Amend Okanogan County Zoning Ordinance

Dear Mr. Huston:

Thank you for the opportunity to comment regarding the scope of Okanogan County’s
Environmental Impact Statement (EIS) associated with proposed changes to the County Zoning
Ordinance. We have reviewed the documents and have the following comments.

WATER RESOURCES

Environmental review of zone designations should analyze and evaluate the likely impacts of the
development allowed within each zone. Water use is essential for development, and causes
environmental impacts which vary based on water availability and other factors. Ecology urges
the County to prepare an EIS that fully and accurately discloses the wide-ranging impacts on
water resources that would be caused by different zoning approaches, and includes analysis of
development regulations that would prevent adverse impacts on groundwater supplies, existing
water right holders, instrearn flows, and habitat for fish and wildlife. Further, the EIS should
include a range of alternative planning approaches to minimize adverse impacts on water
resources and on fish populations that depend upon water for habitat that would be caused by
future development in rural Okanogan County.

Ecology’s Water Resources Program provided comments on the Draft Okanogan County
Comprehensive Plan on June 5, 2009, April 7,2011, and June 21, 2013. Those comments
identifS’ potential impacts that could be caused by the proposed changes to the Zoning
Ordinance. Therefore, Ecology requests that the EIS address the issues and concerns stated in
these earlier letters, some of which are re-stated below:

• Water Resources is concerned for senior water right holders/users, which includes
existing groundwater exempt uses. In addition to possible impairment to instream flows,
other senior water right holders and existing exempt uses, Ecology fears the potential
abuse ofthe groundwater exemption resulting from future developments as a
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consequence of the zone changes. Ecology has cautioned the County a number of times
through SEPA comments regarding the abuse of groundwater exemption. The EIS
should include analysis on the potential for violation of the groundwater permit
exemption statute through the “daisy-chaining” of permit-exempt wells and provide
alternatives for development regulations that would ensure that the County would prevent
such violations under a new zoning ordinance.

• This action involves areas that may be subject to the Instream Resources Protection Plan
for the Methow River basin (WAC 173-548), Okanogan River basin (WAC 173-549) and
Columbia River (WAC 173-563). Ecology regularly sends out Orders alerting water right
holders they will be shut off in favor of instream flows for the Methow and Okanogan
Rivers. Because users are already being shut off in the Methow and Okanogan River
basins, it is critical the County carefully consider how to evaluate water availability and
legal water sources to support and sustain growth in Okanogan County. There should be
analysis related to the limited availability of water in these basins and how proposed
densities in various zones would or would not be viable as a result ofwater availability
limitations.

o It is also important to note that on July 28, 2011, the Washington Supreme Court issued
its decision in Kittitas County v. Eastern Washington Growth Management Hearings
Board, 172 Wn.2d 144,256 P.3d 1193 (2011), a case which included a major issue
relating to the respective roles of Ecology and local governments in the management of
water resources. The Court concluded that in implementing RCW 19.27.097 and RCW
58.17.110, counties must ascertain that water is legally available, and not just physically
or factually available, before they can approve applications for subdivisions and building
permits. Under this holding ofthe Court, counties are not merely required to ascertain
that water is physically available, for instance, through hydrogeological data showing that
a well can successfully yield water, but must determine that there is an “appropriate
provision for potable water supply” to approve a subdivision under RCW 58.17.110. The
EIS should include analysis on whether and how there would be compliance with the
Kittitas decision under proposed zones, and should describe and analyze approaches that
would involve development of a mitigation system through the transfer of existing water
rights into one or more water banks for mitigation for new permit-exempt uses when it is
determined that no water is available for new uses under the reservations of the Methow
Rule and to ensure that new permit-exempt wells will not injure holders of irrigation

• water rights that are subject to curtailment when the instream flows under the Methow
-

- Rule and the Okanogan Rule are not met. To include such approaches in the EIS,
Ecology encourages the County to look to the system developed in Kittitas County that
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was instituted there in order for the County to comply with the Supreme Court’s decision
in the Kittitas case.

In essence, Okanogan County’s EIS should fully consider and address impacts on groundwater
resources, existing water right users, and instream flows, and include alternative zoning
approaches that prevent adverse impacts on existing water right holders and instream flows.
Thank you for your consideration of these comments in determining the scope ofthe County’s
EIS.

If you have any questions or would like to respond to these Water Resources comments, please
contact Tom Perkow, Acting Section Manager at (509) 454-7647 or email at
tom.perkow@ecv.wa..ov.

WATER QUALITY

Ecology-Water Quality has also previously commented on the Draft EIS for revisions to the
Okanogan County Comprehensive Plan. Ecology remains concerned about the potential impacts
to the quality of surface and ground waters in Okanogan County as a result of the drafted zone
designations, particularly the zone of Rural 1 (Ri, 17A.040). Ecology asks that the scoping of
the EIS address the following:

Ground Water
• Minimum Requirement District that will be Rural-High Density (1 acre minimum),

please describe how potential impacts to ground water from this density of on-site septic
systems will be assessed to insure that groundwater quality will not be affected.

o Within the high density zones, please describe how areas of higher risk to ground water
contamination from on-site septic systems will be identified, based on geology, soil
types, water table characteristics, proximity to water bodies, groundwater monitoring, etc.
Please explain how zone designations and limitations will mitigate the risk to ground
water.

o Please describe how the need for mitigating (if any) effects of on-site septic systems on
ground water quality will be identified. Explain how appropriate requirements will be
identified.

Surface Water
o Within the high density zone designations, please describe how areas ofhigher risk to

surface water contamination from development activities and/or installation of on-site
septic systems will be identified, based on geology, soil types, water table characteristics,
proximity to water bodies, etc. Please explain how zone designations and limitations
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mitigate the risk by specifying stormwater construction requirements or best management
practices, required septic system type or technology, location, etc.

• Please describe how the need for mitigating the effects of on-site septic systems on
surface water quality will be identified. Explain how appropriate requirements will be
identified.

If you have any questions or would like to respond to these Water Quality comments, please
contact Mark Peterschmidt by phone at (509) 457-7843 or email at mape461ecy.wa.gov.

Sincerely,

t

Gwen Clear
Environmental Review Coordinator
Central Regional Office
(509) 575-2012
crosepacoordinator@ecy.wa.Lov

4843
c-cc: Perry Huston

Ben Rough
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